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Introduction

Federal Law No. 28/2005 On Personal Status was introduced in the United Arab Emirates (UAE) in 2005, following what was a
Sharia court applying Sharia law. Many individuals have witnessed firsthand, the resistance faced by any call upon the
legislator to amend Federal Law No. 28/2005, until 2019 (which is 14 years of its application). A number of amendments were
implemented with the latest amendment through Federal Decree-Law No. 52/2023.

To have not one family law but three in less than a three-year duration is remarkable progress. Yet amendments to Federal
Law No. 28/2005 (as amended by Federal Decree-Law No. 52/2023) are still progressing slowly, in comparison to the two new
family laws. These laws include Federal Decree-Law No. 41/2022 On Civil Personal Status law for non-Muslims and Abu Dhabi
Law No. 14/2021 On the Civil Marriage and Its Effects in the Emirate of Abu Dhabi for non-Muslims and expats who carry
citizenships from countries that do not have a religious law applicable to family law. These laws were issued and have been
applied by the courts in the UAE for the last three years.

This Legislative Insight will provide a comparative study of personal status laws in the UAE, namely the laws applicable to
Muslims (Federal Law No. 28/2005 as per its latest amendment by Federal Decree-Law No. 52/2023), non-Muslims (Federal
Decree-Law No. 41/2022 and Cabinet Decision No. 122/2023 On the Implementing Regulation of Federal Decree-Law No. 41
/2022 on the Civil Personal Status Law) as well as to non-Muslims and foreign Muslims (Abu Dhabi Law No. 14/2021, as
amended by Abu Dhabi Law No. 15/2021, and Abu Dhabi Resolution No. 8/2022 concerning the Marriage and Civil Divorce
Procedures in the Emirate of Abu Dhabil! P-8l),

It is very important to note that both Federal Decree-Law No. 41/2022 and Abu Dhabi Law No. 14/2021 have stated that
whatever has not been included in either law for any matter, the applicable law thereon will be Federal Law No. 28/2005 as per
its latest amendment.

The one obvious distinction between the Muslim and non-Muslim laws, which cannot be missed, is that the legislature has
provided women and men with equality under the new laws. Article 4 of Federal Decree-Law No. 41/2022 mentions the
equality in rights and obligations for men and women in relation to witness testimony, estate distribution, and the right to
divorce. Women will now have the opportunity to file for divorce, give witness testimony, and there will be equality when it
comes to child arrangements, while under the Muslim law, Federal Law No. 28/2005 as per its latest amendment does not
provide the same equality between a man and a woman.

Comparing Federal Decree-Law No. 41/2022 and Abu Dhabi Law No. 14/2021 (as amended by Abu Dhabi Law No. 15/2021), can
provide insight into how legal matters regarding personal status, particularly concerning non-Muslims, are addressed at both
federal and emirate levels within the UAE.

Scope and applicability

Federal Decree-Law No. 41/2022 applies at a federal level and is meant to regulate personal status matters for non-Muslims
throughout the UAE. Abu Dhabi Law No. 14/2021 as amended by Abu Dhabi Law No. 15/2021 applies specifically within the
Emirate of Abu Dhabi and addresses family matters, including those concerning expatriates and UAE nationals who are non-
Muslims residing in Abu Dhabi as well as Muslims with foreign passports from non-religious law countries. While Abu Dhabi
Law No. 14/2021 is specific to the legal framework established by the Abu Dhabi government for matters within its jurisdiction,
Federal Decree-Law No. 41/2022 should also apply to residents of Abu Dhabi and apply to Abu Dhabi subjects. Therefore, this
matter is still complex and will only be verified when a Supreme Court decision related to the interpretation and enforcement
of these two respective laws is released. This will determine when and if Federal Decree-Law No. 41/2022 will prevail over
emirate-level laws in matters where they conflict. In the UAE, as per the United Arab Emirates Constitution and Federal
Decree-Law No. 42/2022 On the Promulgation of the Civil Procedure Law, local emirate laws may be left to the discretion of
their individual emirates in terms of their application.

Content and provisions

Federal Decree-Law No. 41/2022 and Abu Dhabi Law No. 14/2021 address similar aspects of personal status matters, such as
marriage, divorce, child custody, inheritance, and guardianship, but there may be differences in specific provisions and legal
nuances. It is however worth noting that Federal Decree-Law No. 41/2022 introduces a significant degree of legal flexibility by
allowing non-Muslim foreigners residing in the UAE the option to still choose other applicable legislation for their family or
personal status matters as an alternative to Federal Decree-Law No. 41/2022. Abu Dhabi Law No. 14/2021 does not provide its
subjects with the option to apply another piece of legislation.

Overall, while Federal Decree-Law No. 41/2022 and Abu Dhabi Law No. 14/2021 share common objectives in addressing
personal status matters for non-Muslims, there are variations in their scope, especially as Abu Dhabi Law No. 14/2021 did
expand its applicability to Muslims who have foreign citizenships from countries that do not apply religious laws to personal
status matters.

Marriage

When comparing the requirements and processes for marriage under each law, including age restrictions, consent
requirements, and conditions for a valid marriage, Federal Decree-Law No. 41/2022 requires proof of no existing marriage for
either of the married parties, which is of course rendered a burden on the parties and which is why the number of marriages
conducted by the Abu Dhabi Judicial Department (AD]D) is far higher compared to the other emirate courts.
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Article 5 of Abu Dhabi Law No. 14/2021 as amended by Abu Dhabi Law No. 15/2021 stipulates the conditions for a civil
marriage, which will be available in the UAE. Both parties must be at least 21 years of age and not be related to each other. It
also states that both parties must declare their consent to the marriage and sign a declaration form in front of a judge. The
marriage contract form will include a disclosure by each of the spouses of the existence of any other previous marital
relationship for either of them with an indication of the date of the divorce, if any, and the wife’s declaration that there is no
existing marital relationship. The husband will submit such declaration in the event that legislation does not allow the same to
have polygamy and in all cases the husband will disclose any existing marital relationship before the documentation or
attestation of the judge.

Furthermore, the contract will include what indicates the consent or satisfaction of each of the spouses verbally or in writing
and Abu Dhabi Resolution No. 8/2022 will specify the approved bilingual contract form for the civil marriage. After satisfying
all the conditions of a civil marriage contract and completing the procedures stipulated therein, the documentation or
attestation judge will certify or attest the marriage contract, and it is to be registered in the register prepared for such purpose.
Abu Dhabi Law No. 14/2021 also stipulates that the age of consent for a civil marriage to take place between a male and female
foreigner is 18 years of age.

Divorce, alimony and child maintenance

The no-fault divorce and procedures for divorce are quite similar between Federal Decree-Law No. 41/2022 and Abu Dhabi Law
No. 14/2021. Either spouse may file a no-fault divorce application with the court after filling out or submitting the pertinent
bilingual court form and the divorce will be granted by the court after the other party has been notified. The sole prerequisite
is that one spouse must officially declare in court their intent to separate and dissolve their marriage. The financial support
post-divorce in each legal framework is also similar. Abu Dhabi Law No. 14/2021 allows the woman only to petition the court
for an alimony judgment from her ex-husband after the divorce decree has been issued, with terms or conditions included for
determining such alimony or financial requests, and factors considered by the judge in determining the amount. The
calculation criteria is set out in article 18 of Abu Dhabi Resolution No. 8/2022 involving an expert.

Cabinet Decision No. 122/2023 provides that the divorced woman may submit a request to the court, after the issuance of the
divorce judgment, to obtain an alimony judgment from her divorcee, and any subsequent requests for divorce will be added
before the court according to the form prepared for that. In the event that the conditions or controls of the said alimony or
other financial requests in the marriage contract are not agreed upon, the request acceptance and its duration will be subject
to the discretion of the judge, after evaluating the following factors:

e The number of years of marriage, as the amount of alimony increases with the increase in the number of years of
marriage.

o The age of the wife, as the value of alimony decreases with the decrease in the age of the wife and vice versa.
e The financial condition of each of the spouses, according to a report prepared by an accounting expert who is delegated
or appointed by the court.

In all cases, the wife’s alimony will terminate in the event of her marriage to another man, if her custody of the children ends
for any reason, and if a new application is submitted to amend the alimony after each year or according to a change in
circumstances. Article 6 of Cabinet Decision No. 122/2023 states that the judge may oblige either spouse to pay a lump sum to
compensate the other party after the divorce. Compensation by either of the spouses to the other is for any material or moral
damage caused to them as a result of the divorce. The following factors are taken into consideration:

e Economic, financial, and social status of each spouse as assessed by the accounting expert.
o The level of education and university degrees for both spouses.
o The age of the wife.

e The extent of the wife’s interest in taking care of the children or otherwise, the husband’s requirement that the wife
doesn’t work.

o The standard of living to which both the wife and children were accustomed to during the marriage period.
e The extent to which each spouse contributes to the other’s wealth.

e The health conditions of both spouses.

o The wife’s employment status and her ability to work.

e The number of children, jobs, and the extent of their need for care.

e The financial dependence of either spouse on the other.

e Any other criteria that the court may deem necessary.

It is still not clear if alimony is separate from the child maintenance in the law.

Under article 7 of Cabinet Decision No. 122/2023, it is provided that in the absence of an agreement, pre-nuptial or post-
nuptial or a marriage contract, the judge will refer the case to a financial expert who will look into all of the above, seek the
relevant documents, and draft a report for the court’s revision and use during its decision-making process. The goal of the
expert will be to ensure the quality of life of the mother and the children without overburdening the father. Marriage contracts
will be revised at this stage to evaluate the rights and obligations of each spouse. If the spouses do not have a marriage
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contract, Federal Decree-Law No. 41/2022 and Cabinet Decision No. 122/2023 provides that the father will be solely
responsible for the children’s expenses as he did before the divorce. In the absence of contrary terms in a marriage agreement,
the father will be liable of the expenses and costs of the mother’s custody of the children during joint custody for a temporary
period not exceeding two years, according to the results of the report of the accounting expert, and the extent of the wife’s
interest in custody and care of the children or otherwise.

Inheritance

Federal Decree-Law No. 41/2022 and Abu Dhabi Law No. 14/2021 contain articles for inheritance. Article 11 of Abu Dhabi Law
No. 14/2021 as amended by Abu Dhabi Law No. 15/2021 enables non-Muslims to create a will to be registered with the ADJD
that encompasses to the authorities how a foreign national wants their possessions divided after death.

Non-Muslim spouses who desire to specify how their assets will be allocated in the case of their death, have the option of
filling out a form to register non-Muslim wills at the time of signing the marriage contract. The foreign testator may leave any
of his or her UAE-based assets to whoever they please. Without a will, half of the estate will go to the surviving spouse, and the
other half will be distributed equally among the children, regardless of gender, differing from Sharia provisions. Federal
Decree-Law No. 41/2022 has a similar provision where it states under article 11 of Federal Decree-Law No. 41/2022, that in the
case of persons who pass away without having executed a valid will, 50% of the estate will be inherited by a surviving spouse.
Should the deceased leave any surviving children, the remainder of the estate will be distributed equally among the children
with no differentiation between males and females.

In the event that a deceased leaves no children, the estate will be divided equally between the surviving parents. Should only
one parent remain, the estate will be distributed equally between said parent and the surviving siblings of the deceased equally.

In the event where both parents have passed away, the estate will be divided equally amongst the surviving siblings without
any prejudice. Article 12 of Federal Decree-Law No. 41/2022 states that guidance will be provided to assist with the process.
Article 13 of Federal Decree-Law No. 41/2022 refers to the registration of foreign wills and states that both spouses may fill out
a will registration form during the conclusion of the marriage contract to indicate the manner of distribution. Article 13 of
Federal Decree-Law No. 41/2022 regarding persons who are to be married within the UAE, and not to persons already married,
mentions a register of wills which is to be introduced in accordance with Cabinet Decision No. 122/2023.

Child legitimacy

Under article 14(1) of Federal Decree-Law No. 41/2022, the paternity of the child is established by marriage or by the
acknowledgment of the father and mother. The court has the authority to order a DNA test to establish the paternity of a child
under article 14(2) of Federal Decree-Law No. 41/2022.

Child custody

Chapter 4 of Abu Dhabi Resolution No. 8/2022 deals with joint custody as a default position and does not allow the application
of any proposal. An agreed childcare arrangement will be recognised. This is also covered under article 10 of Federal Decree-
Law No. 41/2022.

Equal joint custody is awarded automatically by the court as per article 26 of Abu Dhabi Resolution No. 8/2022. Article 25 of
Abu Dhabi Resolution No. 8/2022 states that the children's custody will be shared until they reach 16 years of age upon which
then they will be permitted to select their custodian between their parents. Under Federal Decree-Law No. 41/2022 custody
ends at the age of 18 as per article 4 of Federal Decree-Law No. 41/2022.

Article 27 of Abu Dhabi Resolution No. 8/2022 allows the right to object to joint custody through submission of the relevant
form to the court and article 28 of Abu Dhabi Resolution No. 8/2022 enables the court's intervention for the allocation of child
custody periods as either weekly, bi-weekly, monthly or another more appropriate arrangement, between the parents if they
cannot agree on time division amongst themselves. Article 10(2) of Federal Decree-Law No. 41/2022 gives parents the right to
object to joint custody.

Either parent may waive their right to custody as per article 29 of Abu Dhabi Resolution No. 8/2022, but this does not exempt
any financial obligations owed to the child, as per article 30 of Abu Dhabi Resolution No. 8/2022. If both parents waive their
right to joint custody, the court will enable the public prosecution’s intervention if deemed necessary under article 31 of Abu
Dhabi Resolution No. 8/2022.

Alternative dispute resolution

The most notable provision for alternative dispute resolution is under article 53 of Abu Dhabi Resolution No. 8/2022 where a
unique register will be created for the registration of family dispute arbitrators. The undersecretary decides on the
requirements, constraints, and procedures for roll registration. A single arbitrator or a tripartite arbitration panel on the roll
may be chosen by the spouses to resolve the conflict if they consent to arbitration before or after the family dispute. The
arbitration processes for family matters are subject to the provisions of Federal Law No. 6/2018 On Arbitration.

Federal Law No. 28/2005

Federal Law No. 28/2005 is a comprehensive piece of legislation that governs various aspects of personal status matters for
Muslim residents and nationals of the UAE. Federal Law No. 28/2005 covers essential areas such as marriage, divorce, child
custody, and inheritance. Below is a brief overview of how it addresses these matters.
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Marriage

Federal Law No. 28/2005 introduced in 2005 was a hybrid law, Sharia based, with procedures that are based on civil procedure
laws, benchmarking Egyptian law and even Jordanian law.

It covers conditions for marriage, such as the legal age, capacity, and consent of the parties involved. It also regulates the
process of solemnising marriages and the documentation required for legal recognition. All requirements are based on Sharia
and in its application in courts over the years, it did apply the same requirements to non-Muslims who chose to marry before
the UAE courts, until the courts decided to exclusively marry Muslims under Federal Law No. 28/2005.

Divorce

Federal Law No. 28/2005 provides guidelines and procedures for divorce in the UAE. It outlines the grounds for divorce and the
legal processes involved, including methods of divorce such as talaq (husband-initiated divorce), khula (wife-initiated
divorce), divorce for harm, and judicial divorce. It also addresses issues related to the division of assets and financial
settlements upon divorce, based on Sharia where the spousal alimony upon divorce is Edda for three months and Nafaqat Muta
calculated upon one year of spousal alimony paid by the husband to the wife during the marriage.

Child custody

Federal Law No. 28/2005 addresses matters concerning the custody of children in cases of divorce. It establishes principles for
determining custody arrangements in a sole custody of one parent, mothers in principle, then provides only a father the right
of guardianship. Federal Law No. 28/2005 does however consider the best interests of the child when the custody is disputed
beyond the age or end of a mother’s custody based on Sharia, where a daughter reached the age of 13 and a son reaches the age
of puberty (usually around age 11), or considering other factors such as the child's age, gender, and the ability of each parent
to provide care and support.

Inheritance

Federal Law No. 28/2005 governs the distribution of inheritance among heirs according to Islamic principles of inheritance (as
per Sharia law). It specifies the shares of inheritance for various categories of heirs, such as spouses, children, parents, and
other relatives. Federal Law No. 28/2005 also provides guidelines for the execution of wills, except for Muslims where the will
is exclusively for a non-heir. Further, in accordance with an amendment of Federal Law No. 28/2005, a will of a Muslim can
include heirs, if approved by other heirs or if the judge sees that their non approval, or challenge is not valid. Additionally,
Muslims now how the ability to draft a will to whomever they choose so long as the assets covered by the will make up no more
than one-third of the entire estate. This is subject to the consent of all adult heirs and beneficiaries.

It's important to note that Federal Law No. 28/2005 primarily applies to Muslim nationals and residents of the UAE. While non-
Muslims may have their personal status matters governed by their respective religious laws or the laws of their home
countries, this provision did however prove not applicable, due to the difficulties faced by the litigants in providing the court
with what was required to apply their foreign laws (such as translated laws into Arabic and the attestations).
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